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staton Communications, Inc. ("Staton"), by its counsel

and pursuant to section l.229(b) (3)'/ of the Commission's Rules,

hereby moves that the following issues be specified against Martha

J. Huber ("Huber"):

To determine whether Martha J. Huber made
misrepresentations or lacked candor when she
certified in her original application that she
was financially qualified; and

To determine, based upon the evidence adduced
pursuant to the foregoing issue, whether
Martha J. Huber possesses the qualifications
to hold an FCC license.

'/ The instant motion is timely filed pursuant to section
1.229(b) (3) of the Commission's rules. Newly discovered evidence,
specifically, documents produced pursuant to the financial issues
added against Huber (Order, FCC 93 M-314), were received from Huber
by Staton on July 7, 1993.
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The Commission's Rules require that, at the time an

applicant certifies its financial qualifications in its

application, the applicant must have reasonable assurance of

sufficient funds from committed sources. See, Revision of

Application for Construction Permit for Commercial Broadcast

station (FCC Form 301), 4 FCC Rcd. 3853 (1989) [hereinafter

Revision to FCC Form 301]. Huber did not satisfy this requirement,

as the bank letter dated October 29, 1991 from citizen's Fidelity

Bank was a mere accommodation. Accordingly, Huber could not

truthfully certify her financial qualifications and a

misrepresentation issue must be added against her.

The 1991 bank letter provided by citizen's Fidelity Bank,

a copy of which is included herewith as Attachment 1, is

insufficient to support the reasonable assurance required before an

applicant can certify its financial qualifications. The bank

letter provides that it "would be interested" in making a loan to

Huber. Such language is more indicative of an invitation to apply

for a loan in the future. Such "invitations" have been found

insufficient to support applicants' claims of financial

qualifications. See Marlin Broadcasting of Central Florida. Inc.,

4 FCC Rcd. 7945, 7947 (Rev. Bd. 1989). Indeed, the letter provided

by the bank utilized language infinitely weaker than Huber's

proposed draft bank letter, which suggested the language "This bank

is prepared to loan .... " See Draft Bank Letter, included as



3

Attachment 2 hereto. Moreover, Huber's October 1991 bank letter

failed to specify an interest rate, merely referencing an interest

rate which would be set "at a percentage increment" above prime,

and was equally vague as to the term of the loan. The clear

implication which may be drawn from these facts is that the bank

was reluctant to commit to a loan for Huber's venture. Indeed,

these very factors weighed considerably against Huber's financial

qualifications, and have resulted in the addition of a financial

issue against Huber. See Martha J. Huber, FCC 93M-314 (released

June 1, 1993).

At the time the jUdge added the financial issue against

Huber, he declined to designate a false certification issue because

the facts were insufficient to raise a "substantial question of an

intended misrepresentation." However, newly discovered evidence

now reinforces the clear implication that Huber was not, in fact,

financially qualified at the time of certification, and strongly

suggests that Huber falsely certified knowing that the bank's loan

commitment was unreliable. In response to document production

pursuant to the jUdge's order, Huber could not produce any personal

financial statements upon which the bank may have relied in issuing

the October 1991 bank letter. Indeed, the October 1991 bank letter

references no review of financial statements, credit worthiness or

business plans, nor does it acknowledge a familiarity with Ms.

Huber's financial condition as a result of an on-going banking

relationship. But even more revealing is the fact that Ms. Huber
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completed a citizen's Fidelity Bank "Personal Financial statement"

on November 11, 1991, less than two weeks after the bank issued the

letter upon which Huber relied. A copy of Huber's Personal

Financial statement is included herewith at Attachment 3. Thus, it

was not until Huber responded to the jUdge's order which added the

financial issue that it became obvious that the certification by

Huber was based upon an accommodation letter and thus, was a false

certification.

Although the Commission has found reasonable assurance of

financing from banks based on long and established relationships

with the borrower, the Commission nevertheless requires that such

a relationship renders the lender "thoroughly familiar with the

borrower's assets, credit history, current business plan, and

similar data." See Scioto Broadcasters,S FCC 5158, 5160 (Rev. Bd.

1990), citing Multi-state Communications, Inc. v. FCC, 590 F.2d

1117 (D.C. cir. 1978). To date, Huber has not established that the

bank possessed such thorough familiarity with her financial

position, and no evidence has been adduced to demonstrate that the

banker ever reviewed a business plan for Huber. Indeed, the fact

that Huber filed a financial statement just two weeks after the

bank issued its letter indicated that the bank was not sUfficiently

familiar with her financial position. The inescapable conclusion

is that Huber's October 1991 bank letter is nothing more than an

accommodation, and that Huber could not possibly have had a
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sufficient reasonable basis upon which to certify her financial

qualifications.

In response to scrutiny by competing applicants, Huber

has filed a supplemental letter from the bank, which now references

a familiarity with Ms. Huber personally, and seeks to rehabilitate

the faulty October 1991 bank letter. See May 5, 1993 bank letter

included as Attachment 4 hereto. However, even the new bank letter

cannot rectify the false certification which occurred a year and a

half previous.

Commission precedent provides that fraudulent intent "can

be found from a motive to deceive." See Capital City Broadcasting

Co., 8 FCC Rcd. 1726, 1735 (Rev. Bd. 1993). The October 1991 bank

letter clearly evidences significant uncertainty with respect to a

bank loan for Huber. Given this uncertainty, Huber had powerful

incentive to deceive the FCC, because had she responded "no" to the

financial certification question contained in Section III of FCC

Form 301, her application would have been returned as unacceptable

for tender. Moreover, Huber's incentive is further intensified by

the now apparent lack of basis for the bank to approve a loan for

her. Her bank letter was merely an accommodation which did not

evidence any serious financial commitment on the part of the bank.

Accordingly, Staton urges the addition of a misrepresentation issue

against Huber.



McFadden, Evans & Sill
1627 Eye Street, N.W.
suite 810
Washington, D.C. 20006
(202) 293-0700

July 22, 1993

By:

6

Respectfully submitted,

STATON COKKUNICATIONS, INC.
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<fOtizens Rdelity Bank

October 29, 1991

Martha J. Huber
1927 Plum HLII Way
Floyds Knobs, IndLana 47119

Dear Ms. Huber:

It is our unders~anding you are filing ·an- a?plica~ion with the Federal
Communications Commission (FCC) for a construction permit for a new FM broadcast
station in New Albany, In. This letter is to inform you that in the event you
are awarded the authorization to construct the station and subject to the
provisions outlined below, this bank would be interested in .10anLng up to
5350,000 for the purpose of constructing and operating the station.

The loan would be for a period as long as two to five years with the interest at
a percent increment above the bank'. prime rate, subject to change from time to
time. Principal payment would be deferred for the fir.t year with equal DIODth1.y
or quarterly payments thereafter. The collateral for the loan would be all the
tangible assets of the station.

We understand that at thi.. stage of the proce.s the I'CC doe. not require a
contractually bLndiDq coami.tment, and tlUa letter is net aucb .. loan~~.
We do intend by t!Us latter to a.aure you and the I'CC of our intereR' 1A
asaiatJ.Dg you to ~ct and operate the atation in queat1on, ~icIecl of
course, that the fundi "9 o~ the aIOQDt ladlcated, or any part thereof, vUl be
aubject to fonl&1 appro"al by the baDk after the bank'. reY1ew of your f1DaDc:ial
condition at the ti8e aDd the execution of a loan a~e_nt iDcorporatiDg thoae
te:m. and condi.tions that: 1M may d_ appropriate and siailar to which we
customarily require in an agr....nt of this type.

SLncerely,

~/__----::::==-C::::-~-cSLeo 'f'ieraay
Senior Vi-ce President

CLT/dmp

•

, p~r ~ " ~ ~ -.-' .' _ 0.-.... " ..
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Martha J. Huber
1927 Plum Hill Way
Flyds Knobs, Indiana 47119

Dear Ms. Huber:

It is our understanding you are filing an
application with the Federal Communications commission
(FCC) for a construction permit for a new FM broadcast
station in New Albany, IN. This letter is to inform you
that in the event you are awarded the authorization to
construct the station and subject to the provisions
outlined below, this bank is prepared to. loan up to
$350,000 for the purpose of constructing and operatinCJ
the station.

The loan -",ould be for a ceriod of five vears with- .
the interest at percent above the bank I s prime rate
at the time. No principal payments would be required for
the first year with equal quarterly payments thereafter.
The collateral for the loan would be all the tangible
assets of the station.

We understand that at this stage of the process the
FCC does not require a contractually binding commitment,
and this letter is not such a loan commitment. We do
intend by this letter to assure you and the FCC of our
interest in assisting you to construct and operate the
station in question, provided of course, that the fundinq
of the amount indicated, or any part thereof, will be
subject to formal approval by the bank after the bank' •
review of your financial condition at the time and t:he
execution of a loan aCJreement incorporatinCJ those teJ:WIS
and conditions that we may deem appropriate and similar
to which we customarily require in an agreement of this
type.

Very truly yours,

Bank Officer

~
i

I
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~!ay 5, 1993

Martha J. Huber
1927 Plum Hill Way
Floyds Knobs, Indiana 47119

Dear Ms. Huber:

PNCBAN~

This letter will amplify upon my letter of October 29, 1991, in which our bank provided YOIl wit]
assurance of our intention to loan You up to $350,000 to construct and to operate your ptoposec:
PM broadcast station in New Albany, Indiana .

First, this will confirm that you have been a customer of this bank for over twenty five years, an
this bank was well aware of your financial condition in October 1991 and remains familiar with
vour financial condition todav.. .
The purpose of my October 29, 1991 letter was to provide you with assurance of Qur intention tl

make the requested loan at the time your application is granted. As stated in the letter, the
letter was not a contraetually binding commitment, and no such commitment was made.
However, based upon the bank's knowledge of your financial condition, we provided you with
assurance that financing would be available. and you still have that assurance.

As noted in the letter, the interest on the loan would be one percent (a percent increment)
above the bank's prime rate, subject to change from time to time. The bank's present prime
rate is 6.00% and in October 1991, the bank's prime rate was 8.00%.

When I wrote that the loan "Would be for a period as long as two to five~ I D'C3n t that a
loan period of a minimum of two years and a maximum of five years would be acceptable to dK
bank.. The exact tenD. of the loan wiD. be decided when the loan is made

In short, the letter I vaote on October 29, 1991 remains valid and in effect, subject to the
conditions contained in that letter.

S-mcere1y,l(rry _.
Leo Tierney a
Senior VICe President
PNC Bank. Indiana, Inc:.
(Fonnerly Citizens Fldeliq

Bank, Indiana)

\



CERTIFICATE OF SERVICE

I, sherry L. Schunemann, a secretary in the law firm of

McFadden, Evans & Sill, do hereby certify that true and correct

copies of the foregoing "Motion to Enlarge Issues Against Martha J.

Huber" were mailed, this 22nd day of JUly, 1993, by First Class

u.S. Mail, postage prepaid, to the following:

Honorable Richard L. sippel
Administrative Law Judge
Federal Communications commission
2000 L Street, N.W.
Washington, D.C. 20554

(Via Hand Delivery)

James Shook, Esquire
Hearing Branch, Enforcement Division
Federal Communications commission
2025 M Street, N.W., Room 7212
Washington, D.C. 20554

(Via Hand Delivery)

Morton I. Berfield, Esquire
John J. Schauble, Esquire
Cohen & Berfield, P.C.
1129 20th Street, N.W., #507
Washington, D.C. 20036

(Counsel for Martha J. HUber)

John Wells King, Esquire
Henry A. Solomon, Esquire
Haley, Bader & Potts
4350 North Fairfax Drive
Arlington, Virginia 22203-1633

(Counsel for Rita Reyna Brent)

Ashton R. Hardy, Esquire
Bradford D. Carey, Esquire
Marjorie R. Esman, Esquire
Hardy & Carey
III Veterans Boulevard, suite 255
Metairie, Louisiana 70005

(Counsel for Midamerica Electronics
Service, Inc.)

U~/I'U/n<-eX/~
Schunemann


